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EXHIBIT 34 
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John D. Pratt 

6713 Harwood Place 

Springfield, VA 22152-2419 

November 2 1,1997 



U.S. Merit Systems Protection Board 
Washington Regional Office 
5203 Leesburg Pike, Suite 1109 
Falls Church, VA 22041-3473 

Subject: Individual Right of Action 

Reference: O.S.C. File No. MA-97-0571 



This I.R.A. is filed on behalf of Rose Mary Dews-Miller, former employee of 
the United States Information Agency, (USIA) under the provisions of 5 U.S.C. Part 
II, Section 1221. Ms. Dews-Miller asked Senator Barbara MUoilski, Maryland, for 
assistance in chargijig certain U.S.I.A. officials with violating 5 U.S.C., Part II, 
Section 2302(b)(8). (Attachment 1). Senator Mikulski's letter was received at the 
Office of Special Counsel, (O.S.C.) on January 14, 1997. O.S.C. acknowledged its 
receipt and assigned O.S.C. File No. MA-97-0571 to the complaint (Attachment 2) 

On April 22, 1997, O.S.C. Complaints Examiner, J. Sandra Thomas, notified 
complauiant and me, heremafter, us, we or our, she had been assigned this case. 
Ms. Thomas stated this was the "within ninety days" status report on File MA-97- 
0571. (Attachment 3) This "form letter" suggested "I may be contacting you in the 
near future to discuss your complaint with you in detail." As expected, the 
operative word MAY , was dominant here, as we were never contacted by Ms. 
Thomas. 



Case1:06-cv-01764-GK Document 24-36 Filed 08/08/2007 Page 3 of 64 

2 

On June 18, 1997, we received a second "form letter" from Ms. Thomas 
advising us this matter is still under active consideration. (Attachment 4) 

I noted with some amusement that the second paragraphs of both are 
identicaDy worded through "complaint with you". In the April 22, 1997, letter the 
paragraph closed with "in detail" while the June 18, 1997, letter closes with "if I 
need additional information." 

The third paragraphs of both letters were identical. 

It must be noted here that as of June 18, 1997, Ms. Thomas had failed to 
contact the complainant or me. In our "trusting" way, we waited for questions 
from Ms. Thomas to which we could reply. 

On July 10, 1997, Senator Mikulski provided complainant a copy of her 
contact letter to O.S.C. regarding the charges against certain U.S.I.A. officials. 
(Attachment 5) 

On July 23, 1997, Louis A. Vega, informed Senator Mikulski that Ms. Dews- 
Miller's complaint was "currently under review by O.S.C." (Attachment 6) 

On July 24, 1997, Senator Mikulski forwarded a copy of the July 23, 1997, 
O.S.C. letter to complainant. (Attachment 7) 

On August 14, 1997, Complaints Examiner, J. Sandra Thomas sent me a 
third "form" letter. (Attachment 8) In this letter paragraphs two was identical to 
paragraph two of the June 18, 1997, letter. 

Paragraph three was the same in all three letters. 

I have noticed that most form letters, particularly those from Federal 
Agencies, indicate a lack of progress, an indifferent attitude toward the "customer". 
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a "stall" hoping the complainant will terminate the complaint, one way or another, 
or express the fervent hope the writer will get transferred/promoted and won't have 
to do anything more, assuming they did anything in the first place. 

On August 25, 1997, J. Sandra Thomas wrote a "new" letter informing us 
"we O.S.C.?, have made a preUminary determination to close the investigation into 
this matter." (Attachment 9) 

On page two of the August 25, 1997, letter Ms. Thomas refers to a sequence 
of events and a collection of information that was not collected as part of MA-97- 
0571 because Ms. Thomas made no effort to gather any information on this case. 

Although, we had expected O.S.C. to conduct an investigation and gather 
facts, in accordance with the law, we were not too surprised when this did not 
happen. 

My September 8, 1997, letter, (Attachment 10), charged Ms. Thomas, 
specifically, and O.S.C. generally, with failing to do their job, concluding with a 
request that we be provided the O.S.C. file number she had apparently been 
reading. 

Needless to say, we have yet to be provided the case number so we do not 
know where Ms. Thomas got the information in page two. 

I apologize for letting my frustration with Ms. Thomas and the Office of 
Special Counsel surface in my September 8, 1997, letter. However, I am tired of 
O.S.C. inaction leading to a continuation of the denial of protection to 
whistleblowers O.S.C. and M.S.P.B. are supposed to provide to government 
employees. 
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We fail to see how anyone who had read any GAO or MSPB survej^ls of 
federal employees can arrive at the conclusions voiced by Ms. Thomas. 

On September 23, 1997, a new player, Pemell Caple, informed us the O.S.C. 
was closing File MA-97-0571, without identifying the "file" to which Ms. Thomas 
referred. (Attachment 11) 

In my September 26, 1997, letter (Attachment 12), I again asked for the 
"other" file number as well as what part Pemell Caple was going to play in this 
charade. 

Expecting nothing from O.S.C, I was not surprised when both Pemell Caple 
and J. Sandra Thomas failed to provide such a simple thing as a reference case 
number. 

Let us return to Ms. Thomas' letter of August 25, 1997, and look at her 
convoluted view of the original complaint filed with Senator Mikulski. 

While it is true that Inspector General Marian C. Bennett was not one of the 
"offenders". Complainant did report to I.G. Bennett that a number of the Office of 
Inspector General, (OIG) employees had been abusing the AMEX government 
credit cards issued for "official use only." 

I.G. Bennett was "in-charge" and resented the reported violations. Rather 
than punish ALL the violators while correcting the problem, she chose to attack the 
"whistleblowers". Rose Mary Dews-Miller and Brian Dowling. 

I.G. Bennett also attacked and tried to discredit Mr. Brian Dowling, who was 
assigned to her office in January, 1995, just a few months after Dews-Miller had 
reported the "AMEX Problem" on September 16, 1994. 
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George Archibald, a Washington Times Reporter, described in a February 
16, 1995, article Mr. Brian Dowling's situation in some detail, including the fact that 
I.G. Bennett had failed to address her in-house AMEX Card Problem along with 
other abuses he, Dowling, had found. (Attachment 13) 

I.G. Bennett tried to send Dowling overseas in retaliation for his complaints 
about her failure to properly address the AMEX Card Problem. 

Dowling was a senior SES employee with over thirty years of service, yet I.G. 
Bennett attempted to punish him. Therefore, why did Ms. Thomas say no 
connection existed between I.G. Bennett and what happened to complainant Dews- 
Miller? Was Ms. Thomas so naive, she failed to recognize what Bennett was 
orchestrating? 

Obviously, Ms. Thomas has never looked at the relationship between the 
parties to the January, 1995, settlement agreement she so casually references. If she 
had, she would have seen: 

• The Comptrollers' office had been responsible for monitoring AMEX 
card accounts before responsibility was transferred to individual offices, 
including the Office of Inspector General. 

• The O.I.G. AMEX Card Problem existed before it was transferred to 
• O.I.G. and assigned to Dews-Miller. 

• Dews-Miller's position had to report the AMEX Card problem to I.G. 
Bennett, or she could have been reprimanded for not reporting. The 
Comptroller was aware USIA employees, including OIG employees were 
misusing the AMEX Government Credit Cards, and decided to pass the 
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monitoring over to individual offices because his office had lost control 
and accountability. 

• The Comptroller's office, specifically Tyrone Lumpkins, had been 
responsible for monitoring the program, however he had faUed to report 
or take corrective action. 

• There was an opportunity to further cover-up the overall Agency AMEX 
Card Problem by assigning Dews-Miller to the Office of Comptroller, and 
setting her up to "fail" to meet one of the terms of the settlement _ 
agreement 

• Dews-Miller had many years of financial work experience in U.S.I.A. and 
had previously worked for the Comptroller in a similar position. 

• The constant cast of characters who were always involved in any 
personnel action involving Dews-Miller, regardless of where she worked. 

• A further transfer to the Office of General Counsel, Les Jin after he told 
Dews-MiUer's Maryland Congressional Representatives her Workers' 
Compensation claim for the July 10, 1995, on-the-job injury had been 
denied by Office of Workers' Compensation Program, (OWCP). This 
statement by General Counsel Jin was based upon disinformation 
furnished by Jenni Mallios to Carol Epstein, both of whom are charged 
parties in this complaint. Attachment 14, is a copy of a recent OWCP 
check issued to Dews-MiQer clearly showing date of injury as 07/10/95. 
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• With the issuance of other checks to complainant or in her behalf and 
specific instructions from OWCP to U.S.I.A. to place Dews-Miller on 
Continuance of Pay, (COP), instead of AWOL, another reason for 
dismissal of the January, 1995, settlement agreement was forged. 

• The statement in the settlement agreement where Dews-Miller would not 
ask for reimbursement for her legal expenses. What kind of attorney, 
supposedly representing his client's best interests, would leave such a 
statement in a settlement agreement, unless he was throwing away Dews- 
Miller in exchange for another of his clients? 

Leaving Ms. Thomas' blindside, I call your attention to the many 
newspaper articles, GAO Reports, Government Accountability Project, 
(GAP), and even MSPB Annual and special reports such as "Whistleblowing 
in the Federal Governments An Update dated October 1993", (Attachment 
15) prepared by MSPB. 

These reports aU describe, as retaliatory acts against whistleblowers, 
everything Dews-Miller has charged and proven, happened to her after she 
told I.G. Bennett about the AMEX Card Problem. 

These same reports comment on the reluctance of employees to report 
waste, fraud and mismanagement because neither O.S.C. nor M.S.P.B. 
provide ANY protection to "whistleblowers." 

I find it hard to believe Ms. Thomas and others in O.S.C. and 
M.S.P.B. are not aware of the grilling House and Senate Committee's have 
subjected their representatives during re-authorization hearings. 
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Hearings that always have a large number of "victims of the system" 
present to describe how they were left hanging when O.S.C. and M.S.P.B. 
failed to "see" obvious connections between whistleblowing actions and the 
pain and suffering visited on those who foolishly reported waste, fraud and 
mismanagement by Federal ofiicials. 

I have enclosed tif the following items as examples of what is going on 
in the Federal workplace concerning the lack of protection for 
whistleblowers and the AMEX Card problem. 

• MSPB News Qip, for July 1994, (Attachment 16) 

• WASHINGTON POST article of 10-14-97, (Attachment 17) 

• FEDERAL EMPLOYEES NEWS DIGEST, March 3, !997, (Attachment 
18) 

• First Page, GAP " A Whistleblower's Checklist" , (Attachment 1 9) 

• Internet Page, Re: Employee Retaliation, (Attachment 20) 

• AFGE 1812 Announcement, March, 1988, (Attachment 21) 

• Dews-Miller to Baldwin; OCR letter dated October 10, 1995, 
(Attachment 22) 

• Cover and Executive Summary, USIA OIG Report 95-A-001/ARR-97-17 
on AMEX Card Problem, (Attachment 23) 

• GAO Report GAO/GGD-92-120FS, 4 pages, (Attachment 24) 

• GAO Report GAO/T-GGD-93-19, 5 pages, (Attachment 25) 

• GAO Report GAO/GGD-94-21, 9 pages, (Attachment 26) 

• WASHINGTON TIMES article dated June 9, 1995, (Attachment 27) 
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• Undated WASHINGTON TIMES article RE: AMEX CARD, 
(Attachment 28) 

• WASHINGTON TIMES article, "FBI Probes Card Cover-up", dated 
June 16, 1995, (Attachment 29) 

• Dews-Miller Note to Bruce Cooper dated February 16, 1995, 
(Attachment 30) 

• WASHINGTON TIMES article RE: Card Cover-up dated February 15, 
1995, (Attachment 31) 

I most sincerely hope you will take positive action to fully investigate 
Dews-Miller's charges to insure ALL aspects of her complaint are fully 
covered. 

Complainant respectfully requests the Board to effect the following actions 
pending its decision in this complaint 

• Reinstatement as a Full Time Employee at U.S.I.A. retroactive to December 10, 
1996. 

• Reimbursement for all attorney/representative expenses. 

• Restoration of all annual and sick leave related to July 10, 1995, work related 
injury. 

May I remind you that throughout this whole process, to date, Dews- 
Miller has been unemployed and has incurred considerable financial 
obligations and legal/representational expenses, while those government 
officials she charged have continued to be paid while other federal employees 
have defended their illegal actions at no personal cost to them. 
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I must remember to bring this point to the various congressional 
committees BEFORE and DURING your next funding hearings. 

I look forward to a prompt, and positive, reply to this appeal. 

Sincerely, 




John D. Pratt, Representative 



Enclosures: As stated 



Case 1 :06-cv-0J 764-GK Document 24-36 Filed 08/08/2007 Page 1 2 of 64 




U.S. O^CE OF SPECIAL COUNSEL 

1730 M Stiwt, N.W.. State 3M 
, WMkmbn, D.C. Vmi-4SK 

January 14, 1997 



4''*'* 



Ms. Rose M. Itews-Mater 
8507 Woodyard Road 
Ointpn. MD 20735 

Rc! OSe File No. MA-97~0S71 



Dear Ms. DewsiMiller: . 

This will acknowledge 
referred to us by Senator Bart«j 
sti^ may contact you to discus ; 
consider tiiis case. Please — " 
contacted, if you have not . 
include country codes; we do 



i|cccipt of die above-referraced coojplaint which was 
A. Mlkulsld. In the near hnure, a member ofour 
this matter if any additional tnfonnation is needed ki 
the telephone number where you wish to be 
done so. For overseas telephone numbers, please 
have access to Autovon. 



provide 
aire: dy 



not 



If you wish to write to 
number listed above. We can 
our toli-firee mmber at 
Counsel is J: Sandra Thomas, 
disclosure of information, which 
sign and return, one of the thret 
within 20 day« of the date of 
tl. 



ini:luded \ 



If this complaint alleges 
described in 5 U.SIC. | 2302(l|x8) 
separate infonnation sheet is ii 
commonly aslced questions and 
action with the Merit Systems 
rights to file a conective action 
1209. 



Ple99e bear in mind that 
concerning prohibited pcrsonnc! 
expeditiously ^s is possible, we 



P>^ 



again concerning this matter, please include the file 
Also be reached by telephone at 202-653-7188 or on 
1-800-872-9855. Your cbntaci at the Office of Special 

Enclosed is OSC's policy statement concerning the 
includes a disclosure consent form. If you do not 
consent statement options on the consent form to OSC 
letter, it will be assumed that you agree to Consent 



this 



a violation of the prohibited personnel practice 
, commonly called reprisal for whistleblowing a 
with tins letter which includes answers to 
jisciisses the right to file a request for conective 
Ifrotection Board. The Board's regulations concerning 
case can be found at 5 C.F.R. Parts 1201-1205 and 



each year OSC receives a large number of complarats 
practices. While we attempt to handle all cases as 
generally process them in the order received. 
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d»*rf?^<v ^S- OFTICE OF SPECIAL COUNSEL 

Wajhinctoo. D.C. 20036-4505 




April 22, 1997 



Ms. Rose Dews-Miller 
c/o John D. Pratt, Representative 
6713 Harwood Place 
Springfield, VA 22152-2419 

Re: OSC File No. MA-97-0571 

Dear Ms. Miller: 

In accordance with 5 U.S.C. §1214(a)(l)(C)(I) the Office of Special Counsel is 
required to advise you of the status of your complaint within 90 days after our initial 
notice to you that we had received your complaint. 

This letter is to advise you that this matter has been assigned to me for review. 
TTie Office of Special Counsel receives a large number of complaints and it is our 
general practice to review such matters in the order in which they are received. If I 
have not already done so, I may be contacting you in the near future to discuss your 
complaint with you in detail. 

If you have any questions concerning this matter please call me at (202) 653-7188 
or on our toll-free number at 1-800-872-9855. 



9 



Sincerely, 



'"^ J. Sandra Thomas 
Complaints Examiner 
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U.S. OFFICE OF SPECIAL COUNSEL 

1730 M Street. N.W., Suite 300 
WttUocton, D.C. 20036-4SOS 




June 18, 1997 



Ms. Rose Dews-Miller 
c/o John D. Pratt, Representative 
6713 Harwood Place 
Springfield, VA 22152-2419 

Re: QSC File No. MA-97-0S71 

Dear Ms. Miller: 

This is a 60 day status update, i.e., 60 days since the last status notice was 
sent to you concerning your complaint to this office. In accordance with 5 U.S.C, 
§ 1214(a)(l)(C)(i) the Office of Special Counsel is required to advise you of the status 
of your complaint within 90 days after our initial notice to you that we had received 
your complaint. We are also required to update that notice every 60 days thereafter. 
5 U.S.C. § 1214(a)(l)(C)(ii). 

This letter is to advise you that this matter is under active consideration in the 
Complaints Examining Unit and has been assigned to me for review. The Office of 
Special Counsel receives a large number of complaints and it is our general practice 
to review such matters in the order m which they are received. If I have not already 
done so, I may be contacting you in the near fiimre to discuss your complaint with 
you if I need additional information. 

If you have any questions coficeming this matter please call me at (202)653- 
7188 or toU free on 1-800-872-9855. 



Sincerely, 



J. Sandra Thomas 
Complaints Examiner 

Complaints Examining Unit *?/ <i?1 /V5ff*^ 

JST:jst /I.//.TI 
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10 HUMAN ACeOUf CCS 



Ms. Rofee M 
8 SO 7 Wbodyj 
Clint Oft " 



BAM:lK^ 



:y ....: 



lanitcd States Senate 

WASHINGTON, DC 20&10-2003 
July 10, L997 



Dewe Miller 
rd Road 
Maryland 20735 



Dear K's. M;ller: 

Thank you for contacting my office about the status of your 
.caaa. ,i I aii -happy to be of assistance tc you. 

In response to your concern, l have been in touch with the 
Office of Special Counsel. As soon as I have received and 
reviewed the agency's response, I will be back in touch with you. 

th<^ meantime, if there are further developments in your 
pleaiic contact my aeeistanti, Helene Braver, at the number 



Sincerely, 



Barbara A. Mikulaki 
United States Senator 
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U.S. OFFICE OF SPECIAL COUNSEL 
1730 ) ( Stmt. N.W., SmKc 3M 



July 23, 1997 



"Die IlQOOiable Baibaia A. MUculski: 
Wodd Tinde Center. Saite 253 \ 

Bidtifiaofc. MD 21202-3099 
Attn: Hetene Braver 



Re: QSC FflcN M ribcr MA- 97-0571 



0e«r SeoMor MibiUki: 

Thifi is m ttapomt to your 
"Riio is jseelditg assistance from the 
icttow^ A file hM been created and 



^ the matter is cuxr^ttly under 
^e3ai$^^img,^«mfie^ ii& anaiy&is 



^ P$C accion at this tinie. 



o^rrcspondence on b^iaif of Ms. Rose Dews-MiUer 
S. Office of Special CouDsel(OSC). As you 
above referenced control launber assigned to this 



review by OSC. Please be assured that OSC is 
in an efficient and thorough macner. Because the 



■w0Baf^ iii^.iiodbr leview by this agency. I am unable to provide any specific details 



I will, however, notify your office when OSC 




BL>^ll)k case has been toaiplexsd. 

;^f1|^ial:you ^c^itacting die. U.S. Office of Special CousiseK If I csay bs of 
' ' "' picise contact me at (202) 653-9001. 



Sincerely, 



LouisXrvega 

Acting Dicector. Congiessional 
& Public Affairs 
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BARBARA A. MiKULSKt 



UkBOA AND HUMN MMil 



Itoltal States ^tnaa 



WASH NGTON. DC 20510-2003 



vM'^V" 



Jtily 24, 1997 



capiat rimt^uoi 
O n.MICSTWAtl«NCT»H«t 



Ms. Rose M. Dews Miller 
8507 Hoodyard Road 
Clinton, Maryland 20735 

Dear M9. Miller-. 

I am inclosing a copy ©£ an inter in> reply I received f rotn 
the U.S. Office of -Special Roundel which I contacted on your 
behalf. As you will note, this matter has not been resolved and 
it will cake some additionaf time before I receive a final 
Ttmpoome. i 

.1 have asked my staff to monitor your case closely and I 
Will get back to you as soon as I have any additional information 
from Cbe agency. 

m the meantime, if yoi have any questions or additional 
infpxination please contact my staff assistant, Heiene Braver. 



fibeldoiare 



jJUU^ 



Sincerely, 

Bairbara A. Mikulslci 
United States Senator 
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dt*S?^«v U.S. OFnCK OF SPECIAL COUNSEL 

Wadunston, D.C. 20036-4505 




August 14, 1997 



Ms. Rose Dews-Miller 
c/o Jobn D. Pratt, Representative 
6713 Harwood Place 
Springfield, VA 22152-2419 

Re: QSCFileNo.MA-97-0571 

Dear Ms. Dews-Miller: 

This is a 60 day status update, i.e., 60 days since the last status notice was 
sent to you cotKeming your complaint to this office. In accordance with 5 U.S.C. 
§ 1214(a)(l}(C){i) the Office of Special Counsel is required to advise you of the status 
of your complaint within 90 days after our initial notice to you that we had received 
your complaint. We are also required to update that notice every 60 days thereafter. 
5 UlS.C, § 1214(a)(l)(C)(u). 

This letter is to advise you that this matter is under active consideration in the 
Compiaints Examining Unit and has been assigned to me for review. The Office of 
Special Counsel receives a large number of complaints and it is our general practice 
to review such matters in the order in which they are received. If I have not already 
done so, I may be contacting you in the near fiimre to discuss your complaint with 
you if i nsed additional information. 

If you have any questions concerning this matter please call me at (202)653- 
7188 or toll free on 1-800-872-9855. 



Sincerely, 

y J. Sandra Thomas 
Complaints Examiner i . / ^ / Ci") M ^PA 

Complaints Examining Unit '/'^''l / ' n *^ 
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U.S. offiq: of special counsel 

1730 M Street. N.W., Suite 300 
i,D.C. 20<»M5aS 




25, 1997 



Ms. Rose Dews-Miller 
c/o John D. Pratt, Representative 
6713 Harwood Place 
Springfield, VA 22152-2419 

Re: 9$C FUe No. MA-97-0571 

Dtat Ms. Dews-Miller: 

This is in response to your request for assistance against officials of the U.S. 
Infonnation Agency. You alleged that the agency's decision to terminate your 
employment on December 9, 1996, constituted reprisal because of whistleblowing. 
The Office of Special Counsel is authorized to investigate allegations of prohibited 
personnel practices and activities prohibited by civil service law, rule, or regulation. 
5 U.S.C. §§ 1214(a)(1)(A), 1216(a) and 2302(b). Based on our evaluation of the 
facts and law applicable to your circumstances, as detailed in this staftis report, we 
have made a preliminary determination to close the investigation into this matter. Our 
factual and legal determinations are described below. 

It is a prohibited persotmel practice to take or fail to take, or to threaten to 
take or fail to take, a personnel action with respect to any employee because of any 
disclosure of infonnation by an employee which the employee reasonably believes 
evidences a violation of any law, rule, or regulation, or gross mismanagement, a 
gross waste of funds, an abuse of authority, or a substantial and specific danger to 
public health or safety. 5 U.S.C. § 2302(b)(8). You idemified your whistleblowing 
activity as a September 1994 report to the agency's Inspector General that employees 
in the Office misused their American Express cards. 

The Special Counsel presents allegations of prohibited personnel practices to 
the Merit Systems Protection Board (the Board) which has the authority to hear and 
adjudicate such claims. The Board has detennined that the elements of proof 
necessary to establish a violation of (b)(8) are: (1) a protected disclosure of 
information was made; (2) the accused official(s) (e.g., the proposing or deciding 
official) had knowledge of die disclosure and of the identity of the employee making 
the disclosure; and (3) the protected disclosure was a contributing factor in the 
personnel action or threat of a personnel action. Gergick v. General Services 
, Merit Systems Protection Board, 43 M.S.P.R. 651 (1990). 
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Ms. Rose M. Dews-Miller 
Page 2 

With reqwct to the tennination of your employment, we note that during 
January 1995, you entered into a settlement agreement with the agency under which 
you agreed to be converted to a temporary appointment not to exceed December 1996 
to resolve certain issues between you and the agency. During December 1995, you 
submitted a complaint to this Office in which you alleged that you were denied your 
within-grade increase (WGI), placed in an absence without leave (AWOL) status, and 
suffered a significant change in your duties and responsibilities because of the same 
whistleblowing activity. By letter dated October 31, 1996, we advised you that while 
your report would constitute a protected disclosure, we were unable to establish a 
connection between your claimed whistleblowing activity and the actions you 
con^lained about. Specifically, we advised you that the officials responsible for the 
actions you complsuned about were not the subject of your disclosure and suffered no 
adverse impact based on those disclosures. Moreover, we found no statements or 
other evidence reflecting animus against you by the officials responsible for the 
matters you coii^)Iain about because of your protected activity. From the information 
provided, it does not appear that the officials responsible for the decision to terminate 
your tonporary appointment were the subject of your disclosures or were adversely 
affected by your disclosures. We also found no statements suggesting animus against 
you for yoiff disclosure by these officials. Therefore, we would be unable to establish 
that the official's actions were other than a legitimate attempt to enforce the 
requiremems of the settlement agreement. Thus, we have no basis for further inquirj 
into the matter you con^)lain alxmt as a possible violation of 5 U.S. C. § 2302(b)(8). 
or any other prohibited activity. 

While we uiKlerstand your dismay with your employment situation, we have no 
legal basis for further inquiry into this matter. You have 16 days from the date of 
this letter to comment in writing on this report. We will consider your comments and 
respond to diem as soon as possible after receipt. If we do not receive any comments 
by the end of the sixteen day period, we anticipate closing the file and will send you a 
letter terminating the investigation and advising you of any additional rights you may 
have. 

Sincerely, ~--r^ 



,i, Sandra Thomas 
Complaints Examiner 
Complaints Examining Unit 
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John D. Pratt 

€713 Harvrood Pla 

Springfield, vz. 2211 
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us Postai Service 
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Septenit>er 8, 1997 



US Oflice of Speciad Counsel 
1730 M Street, N.W.. Suite 300 
WasUi^tOR, DC. 20036-4505 



Attentioii: 



} Sandra Thomas, 
Complaints Examiner 




Rcfereace: OSC File No MA-97-03? ; 

Rose M Dews-Miller, Complaint % s. USIA 

Dear Ms Thomas 



Thfa letter lespoiKb lo your Icttei of Augusi 25. } 997, and is a protest of vour 
conciuttons as outlined on page 2 

• We .find that you have feled lo investigate the charges furrushcd 
O^ ihrougji the good offices of Senator Barbara .A MiktilsJci on behalf of 
<?0(taplaiaant. Rose Mary Dews MiHer 

• We find tbftt you have failed lo contact tht- compiainanr or me to 
9ei» tf" -rt^e had any relevant information not previously available. 

• We find thai your June lb\ ]W. letter is a lie, tr, that you have 
ocya nude any active effort lo contact complamnnt or mc and based on 
your Augii^t 25, 1997, letter you never intended to contaa eithei of us on 
thb matf er. 

• Wc find your entire involvement with this investigation has been a 
shaoieiftil abuse of position and authority as wcU as a total iack of 
hotoOtiftble actions by your superiors 

« Wc find thai your actions dupbcalr similar acts of cctrnmission and 

, QBBjSon that brouj^ forth justiflabie criticism of OSC dunng each 

ircauthorization hearuig held since OSC and MSPB vvctc creaied by ihe 

Civil Service Reform Act of 197« as ajnended 
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PaceTwo 



Had you coDtacted us, as required by law and reguiauoflt, we would have provided 
copi^ss of pertinent U.S,I.A. AuAt Repons, Stale D^iBftjiwm I.G. rqxMt extrMts and an 
intoroal U.SJA. Annoutvcement outlining previous AMEX card problems and efforts to 
eonw theoi ntice complainant broug^ them to .10. Bennett's attention in September 
1994. 

We would also have provided you correspondence from Office of Workws' 
Compe9«iti(».that put a stamp of Big Lie" on management's actions charging 
C9mplftUisn( Vfith being AWOL. 

In tite early days of television, WiHiam Bandix starred in a show titled, *Life of 
Ritey". JUtey's firvocite Verbal escape was "Don't confiise nty mind with facts, axy bead's 
ffudcup," 

Applying the old show to you and O. S.C.. it reads the same. Row Mary and I. 
. both leet that not only are you wearing blinders, tiave cotton in your ears, but have your 
hwd in a bucket. . , 

Now, are you ready to do your job, in O.S.C.» according to the laws and 
regulstians, or are you goii^ to continue to be a "Riiey'"^ 

A pTpoqJt, logical, in accordance with the laws, decision, to really open your eyes, 
remove t}M> budget and cotton mid "Investigate" this complaint^ as you should haVe in the 
first 1^^ would be appreciated. 

You might have had the courtesy to mention the othei: complaint, you so. bandiiy 
rtQected.by .OSC File Number, to see if you jgot sonwthii^ dght for a change. 

I esqpect a "j&othi|)Bg-at-thc-inouth'' style letter &om your Mr. Ruekauf, Senior 
htjg^ Advfsor, r^iecting Uus appeal* but we may be surprised, Ms Koch wtiigbt cv«« sign 

k '•■■■..'• 

Whqknows? 
Siflieerdty. 



%Ay^ 



^ , -^^^^ 

^ohnD Pratt 



r 
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*^*S?^Q. ^'S' OFnCE OF SPECIAL COUNSEL 

m, D.C. 




September 23, 1997 



Ms. Rose Oews-MiUer 
do John D. Pratt, Representative 
6713 Harwood Place 
Springfield, VA 22152-2419 

Re: OSC File No. MA-97-Q571 

Dear Ms. Dews-Miller: 

We have received and reviewed die comments which you sent in response to our 
status report of August 25, 1997. While we understand your dismay, your comments 
provided no additional evidence or a legal basis which would reverse our preliminary 
deiennination. Accordingly, for die reasons stated in our stams report of August 25, 1997, 
we are closing the file. 

Because you alleged reprisal for whistleblowing, you may have a right to seek 
corrective action from the Merit Systems Protection Board under the provisions of 5 U.S.C. 
§§ 1214(a)(3) and 1221. You may file a request for corrective action with the Board within 
65 days after the date of this letter. The Merit Systems Protection Board regulations 
concerning rights to file a corrective action case widi the Board can be found at 5 C.F.R. 
Parts 1201-1206 and 1209. Should you wish to discuss this matter, you may contact me on 
(202) 653-7188. 



iSincerely, 





•^PdHftU CapYe 
C^plaints Examii^r 
Complaints Examining Unit 
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6713 Hazrv--cod Place 
Sprincrfieid. ^'^. 22152-2419 



Sepjeinbsr 26. i9<>7 

US Office of SpeciaJ Counsel 
1 7'^C M Street N W ., Suite 500 
Washington, D C 20036-4505 

AtteatiOR.- P^raieW Caple 

Complaints CKajT.iner 

Refrrmcf : OSC Fite Nc MA-97-0^-^ 
R.os*' M Dews-Milier, Co 

Dear Pernell Czplc 

Welcome lo tre Ga;ne oflgnore-d Qutsti 

VvTiai part have you plsycc m u\i^ o^u^e 

VvTien did you Decome sn- 'oo;-. 

What fiJes have you revic-^ vri vi-:Sicd io ^his case: 
„ What ca^e was T. Sandra, Then... .efc>enc;ng tn her August 25, 1997 

letter'' 

.., rtf ;. s no ■■■ icuin of courtesv and common sense 
No\\ ihs?e are sunpie questions requinn^; or^ y . t..o.,.a.n oi w 

J 11 ^o h^t« than i Saoci-a Thomss and provide answers to these 
Surely, vou caru and wiU, do better tnan >^ k- -> 

simple questions. ^^ 



i.ee v;-'U lr>' to top your piedecessors 



Sincerely. 




Qz^ 



fftiACifihfi^ (2- 




5661 l"dV '009£ "^=' Sd 
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I * THUR SDAY. FEBRUARY 16, /9W / Vft^ 

I ] Man who revealed 

USIA credit abuse 
seeks protection 

Official faces overseas assignment 




Cicbkmer | 



OowUnc the IG ofiice^ No. 3 oSi- 
da], hu bcea ctwBi pncectian 
aaaiiut repnaila beeaoae of hii 



for chargiag thoinuKis or donan 
of porsoiial expeodtton 



ID at laan S8.Q00 in one inMmc: 
Mr. Dowling wnift. 

Copies or Mr. OowIbic's leOtft 
v«nt to the Spedat CoitoM and 
the Office of Managntint and 



. Mr 
Njeelui 



I agoas USlKs worldwide se 

dlrectur — a poatian be had 

'becauxbehad 



xt Inictrity tad Ef - 
nciency (PCIE). said ffntameft 
otnciab familiar -with (fae'^MB^ 



Mr. Howard denied irports 
sveral at Mc Dowling's 
' longtime USIA colleagues that he 
was transterred after insisting on 
a tougher stance to deny security 
clearances to USIA employees 
with histories of drug involve- 
ment, not filing federal income tax 
returns and other wrongdoing. 

Me Dowling's transfer to USlA's 
inspector general's office was de- 
cided because of his "particular 
sldUs" as a 33-year veteran federal 
■ invesdgatoi; Mr. Howard said. 



However, before agreeing to a 
aew deputy IG position for Mr. 
DowUng. Ms. Bennett tried in- 
stead to send him tn Prague to 
oversee USIA) consolidation of 
Radio Liberty with Voice of Amer- 



investigate complaints of wrong- 
doing in federal IC oificesand, un- 
der a draft working procedure 
agreed to by --Jie IGs, complaints 
against iGs and their senior staff 
must be referred (o the PCIE. 



whether .Ms. Bennett complied 
with the requirement by seeking 
an invesrigation of her own staff's 
reported credit-card abuses, 
which "were revealed around Sep- 
■ earlief according 
_'sJan.23Iettec 
her Senate confirmation 
hearing Sept. 29, 1993. Ms. Ben- 
nett promised ■" "—' '-'-' 






attention." She testified before the 
Senate Foreign Relations Commit- 
tee that "the primary fUnctiao of 
the oiTice of inspector general ia B) 
prevent fraud. ' ' 




USIA 

MtDowlii«tO--_ 

Onnoc the USIASi exiating IC in 
Prague, and .Me DewUng himself 



lG-5 office, USIA . 
Kimberly Marteau said Director 
Joseph D. Duffey "has every opoTi- 
dence" in Ms. Bennett. 

Mr. Duffey is aware of "»•••■ 
raised by Mr. DovUng ta* W 

a. Bennett Jan. 23 "thereisanongoiafinvesti'' 



and Feb. X Mk So»in« said he 

spent his 1! 

«*<KTlGii 
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Executive Summaiy 



As demands for service grow vMe resources shrink, Federal agencies must examine every aspect of 
their operations in order to adneoe new heig^ (^efficiency and effoArveness. Agency management 
cannot axomplish this goal alone—every employee also plays or should play a role. In this regard, 
Federal anphyees have long been encouraged to "blow ttie whistle" on illegal or wasteful activities in 
the Gooernment and c§ered protection against reprisal for doing so. The extent to which this is occur- 
ring is the focus of (his report by the U.S. Merit Systems Protection Board (MSPB or The Board). 

The data discussed in this report are based largely on responses to a recent MSPB survey received from 
over 13/)00 emf^oyees. Where applicable, we have contrasted these findings with those from MSPB 's 
1983 study cfwhistl^lowing in the Federal Government We also examined the actions taken by 
Federal agencies to encourage greater employee involvement in this re^rd. The results show that some 
progress has been made toward the goal of encouraging employees to report illegal or wasteful adioities. 
Unfortunately, the percentage cf employees vjho claimed they had been the victims of reprisal because cf 
thdr disclosures has also increas&L The report concludes with recommendations for anprovement. 



In order to en(k}urage more Federal employee 
involvement in Ihe identification and resolution of 
prrfjlems, statutory protections for Federal em- 
ployees who *blow the whistle' on ftaud, waste, 
and abuse were provided by the Civil Service 
Reform Act of 1978 (CSRA). That Act prohibits 
the taking of rq>risal against any Federal em- 
ployee who legitimately discloses illegal or waste- 
ful activities and provides for legal sanctions 
against Federal officials found guilty of violating 
those prohibitions. These protections were ex- 
panded upon through further legislative action in 
the form of the Whistleblower Protection Act of 
1989. 

The CSRA also established the U.S. Merit Systems 
Protection Board and assigned to it some spedal 
responsibilities in this regard. Among those 
responsibilities was die requirement that the 
Board conduct periodic studies of the Federal dvil 
servia system and report to the President and 



Congress on whether the "public interest in a dvil 
service free of prohibited personnel practices is 
being adequately protected." 

In keeping with its mandate, the Board first 
examined employees' experiences in reporting 
illegal or wasteful activities in 1980 and again in 
1983. Those studies uncovered some disturbing 
information. A large percentage of Federal em- 
ployees were reluctant to report instances of illegal 
or wasteful activities they had observed. Further, 
among those who did report such activities, a 
significant percentage fielt they experienced some 
form of reprisal as a result. 

In the decade since the Board last studied this 
issue, much has happened. Not only have em- 
ployees' statutory protections been expanded, but 
there has been an upsurge of emphasis on the 
value of employee involvement in identifying and 
resolving work-related problems, induding 



A Report by the U.S. Mertt Systenw Protection Board - 






Case1:06-cv-01764-GK Document 24-36 Filed 08/08/2007 Page 29 of 64 
Executive Summaiy 



problems involving fraud, waste, and abuse. 
Given these changes, the Board decided to update 
its 1983 study. To do this, in late 1992, we sent a 
questionnaire survey to a large Govenunentwide 
cross-section of Federal employees and sent 
written interrogatories to agency personnel 
directors and Inspectors GeneraJ. 



Findings 



» Slightly less that 1 out of every 5 Federal 
employees surveyed (18 percent) claimed they 
had personally observed or obtained direct 
evidence of one or more activities which they 
believed were illegal or wasteful In 1992, 18 
percent of the survey respondents said tfiey had 
seen or had obtained direct evidence of an 
illegal or wasteful activity, compared with 23 
percent in 1983. Waste caused by either a badly 
managed program or unnecessary or deficient 
goods or services continued to be the types of 
activities most frequently observed, 

> In 1992, half of the employees who had ob- 
served a perceived Illegal or wasteful activity 
said they had reported it; which is a significant 
increase compared to just 9 years ago. Half of 
the employees surveyed in 1992 (50 percent) 
who had witnessed an illegal or wasteful 
activity also said they had reported that activity. 
This figure ccmtrasts sharply with the 30 per- 
cent of employees in our 1983 survey who 
indicated ihey had reported such activities. 

I Althouglh a belief that nothing would be done 
to correct reported £raud, waste, or abuse 
remained the predominant reason given for 
not reporting such activify, fear of reprisal was 
a reason given by least a third (33 percent) of 
those choosing not to report Fifty-nine per- 
cent of the 1991 respondents who had <*served 
illegal or wasteful activities and had not re- 
ported them diose not to do so because they fielt 
nothing would be dtme to correct the activities. 
This was also the predominant reason given for 
not reporting by our 1983 siurvey respondents. 



ll-UV 



M^f9 



The second most frequendy dted reason for not 
reporting, both in 1992 and in 1983, concerned 
the risks taken for reporting. 

• Over a third (37 percent) of employees who 
had reported an illegal or wasteful activity 
said in 1992 that they had experienced or had 
been threatened witit some sort of reprisal as a 
restdt This is significantly higher than the 24 
percent of employees in the Board's 1983 
survey who said they had experienced or had 
been threatened with reprisal after reporting an 
illegal or wasteful activity. 

• The most commonly experienced types of 
perceived reprisal included poorpcrfbimance 
appraisal, shtmning by coworkers or manag- 
ers, and verbal harassment or intimidation. Of 
the employees who said they had reported an 
illegal or wasteful activity and had experienced 
a reprisal action as a result, 47 percent said the 
reprisal took the form of a poor performance 
appraisal. Shunning by coworkers or managers 
was reported by 49 percent of these employees, 
while verbal harassment or intimidation was 
experienced by 47 percent of these employees. 

• The most common employee response to a 
reprisal or threat of reprisal was no response. 
In response to a reprisal or the threat of a 
reprisal, the largest percentage of employees 
took no action (43 percent). The most fre- 
quentiy dted actions taken by employees who 
did respond were to complain to a higher level 
of agency management and to complain to 
some other office within the agency, such as the 
Personnel office or the Equal Employment 
Opportunity office. Among those who took 
action, however, fewer than 10 percent reported 
that their situations improved as a result of that 

• Agendes reported they are making efforts to 
encourage more employees to report illegal or 
wasteful activities. Most of the agency person- 
nel directors and Inspectors General responding 
to our interrogatories reported the existence of 
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agenq^ initiatives or programs to educate and 
encourage employees to report fraud, waste, 
and abuse. Althou^ there is some indication 
these efforts may be having a positive effect, 
employees still report little knowledge of their 
rights and responsibilities in this regard and 
little confidence in ttie protections offered. 

Conclusions 

Unless employees are willing to bring problems in 
the worlq^lace out into the open and are encour- 
aged to work to resolve them, and managers 
become more receptive to the disclosure of such 
information, the Government cannot hope to 
achieve its goals of greater effidenqr and effective- 
ness. Based oh the findings from this study, it is 
encouraging to note that some improvement in 
this regard has occurred. Federal employees are 
more willing to report illegal or wasteful activities 
now than they were in 1983. 

Unfortunately, the rise in the percentage of em- 
ployees who said they had experienced reprisal or 
were threatened with reprisal suggests that the 
value to the orgaiuzation of sharing information 
about wasteful ai illegal activities has not yet been 
fully accepted by all employees and managers. To 
further encourage employees to share such 
information in a constructive manner, a^ndes 
must create non-threatening climates in their 
organizations in which such a practice is valued 
and rewarded (le., rewarded through positive 
encouragement, candid feedback, and problem 
resolution). Further, those who take reprisal 
action against employees making legitimate 
disclosures must be identified and punished. The 
following recommendations should help accom- 
plish these goals.* 

Recommendations 

1. Agendes should emphasize organizational 
change and improvement through efforts such 
as reengineeiing, employee involvement and 
Total Quality Management Initiatives such as 



these emphasize active employee partidpation 
in order to promote effidency in the workplace. 
Through the use of these programs, employees 
and managers alike can learn to identify and 
resolve problems in a non-threatening marmer. 
When all members of the organization value the 
disdosurc of problems, there is less likelihood 
that those reporting the problems will be 
retaliated agaii\sL 

2. Agencies should examine their programs for 
selecting supervisors and managers to ensure 
that they are selecting a management team 
with whom employees will fieel comfortable 
sharing information concerning illegal or 
wasteful activities. Supervisors and managers 
need to be profident in interpersonal and 
communication skills in order to be receptive to 
the concerns employees raise regarding illegal 
or wasteful activities. Unless selection pro- 
grams incorporate the assessment of these 
skills, supervisors juid managers may be ill- 
equipped to handle employee disdosures, and 
instead may try to discourage such disdosures 
by taking (or threatening) reprisal actions 
against employees making the disdosures. 

3. Agendes should ensure that employees 
understand the kinds of problems about 
which they should share information, how the 
information is handled, and what the safe- 
guards are against reprisal. Employees need to 
be told what they can realistically expect from 
sharing ir^formation about illegal or wasteful 
activities. By giving employees a complete 
understanding of the partidpation process, 
employees can become more comfortable 
reporting problems. Laws enacted to protect 
employees from reprisal will not encourage 
employees to share information unless employ- 
ees know about them and agendes demonstrate 
commitment to the spirit as well as the letter of 
the law. 

4. Agendes should actively solidt employees' 
views and give employees feedback 
concerning those views. The active soUdtation 
of employees' views (whether through surveys 
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or other means) helps to demonstrate that 
agency management believes employees have 
something worthwhile to say and that the 
information employees provide can improve 
the organization, ^employees' views are 
solicited on a regular basis and agency manage- 
ment demonstrates serious consideration of 
their views, employees should become more 
comfortable with (and less threatened by) the 
entire process of disclosing information about 
illegal or wasteful activities. 
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MSPB NEWS CLIP 
July 1994 



MSPB SX7RVEY OF FBOBRAL EMFLOYEBS REVEALS 
MIXED VIEWS can THE WORKPLACE 

A n«w report, Working for America: An Update, published on July 
20, 1994 by the O.S. Merit Systems Protection Board (MSPB) 
details some of the significant findings from a survey of 13,432 
Federal en^loyees regarding vrark-related issues. Discussed in 
the report are enqployee opinions adxsut the quality of their 
coworkers, job satisfaction, pay, sv^ervisors, and the whether or 
not they feel treated fairly. Perceptions of discrimination and 
views about other trork-related issues are also explored. 

Among some of the more significant findings are the following: 

-- Employees and supervisors believe that the quality of the 
Federal workforce is it(5)roving. 

-- The image of the Government improved significantly between 
1989 and the end of 1992. The percentage of employees who 
would recommend the Government as a place to work increased 
from 49 to 67 percent. 

Substantial proportions of einployees feel they are not being 
treated fairly on the job. This is particularly true among 
minority group members. 

-- Employees in 1992 are more willing to report illegal or 
wasteful activities than in 1983, even though there was an 
increase in percentage of employees who said they experienced 
reprisals for their reporting. 

-- Overall, individual job satisfaction remains high with 72 
percent of enq^loyees saying they are satisfied with their job. 
Enqployees were less satisfied, however, with various aspects 
of the work environment. For exan5>le, almost half of the 
en5>loyees {48 percent) thought their work unit did not have 
enough einployees to accomplish its mission. 

-- The report makes several recommendations and encourages 
policymakers and managers to consider the survey findings as 
they seek to iwgplement the recommendations of the vice 
President's National Performance Review. 

For a copy of the report or additional information, please 
contact MSPB '8 Office of Policy and Evaluation on voice-mail 
(202) 653-8900 or fax (202) 653-7211. 
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WHISTLEBLOWERWINS! 



Q WhisUeblower Wini — A Federal 
Mediation and Conciliation Service 
arbitrator has ordered tlw teinstatemenl 
With back pay and benefits of a federal 
employee who was pui on a perTor* 
mance iniprovemem plan, locked out of 
her office and later removed after she 
became fttspiciotu that several million 
dollars may have been misspent and 
reported her suspicions to numerous 
program officials and the agency in- 
i^ector ftneraL Iht ari»trator» noting 
ber prior high peifoananoe ntiiigt. said 
her whisdeblowing cmtribuied to her 
removal and "that unlaw^ reason for 
removal inlected tha removal itself," 
(FMCS Case No. 9616053-7. February 
5, 1997) 
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A Whistleblower»s Checklist 




By Tarn Oevlnt. Legal Director, Government AuountabilHy Project 

Edited by Siaantu Shelley. 

Like a referee blowing the whistle in the presence of a foul, the whiatleblower in the corporate or federal 
arena believes he ot she has credible evidence of wrongdoing that bears exposure. Such wrongdoing may 
be ill^afity or fraud, gross t&istmanageineDt or waste, or a specific danger to the health or safety of the 
public or the esvirooment. WWstlcblowcrs arc almost always endorsed by politicians as champions of 
justice, but tiietr loessage is not always weldomed by those challenged by the disclosure 

The deeision to blow the whistle in the public sector is an intensely personal one, and brings into focus 
the conflict between loyalty to the employer and ^-reaching consequences that could result from 
remaining nleot. Clesrfy, any d<Mibt about the alleged wrongdoings should be carefully cxaniined. Public 
disclosure must be decided on a case-by-case basis, preferably with the advice of your attorney. 

Despite our society's en4>r|ce of freedom of speech, those who have the courage to voice dissent often 
«id up martyrs. When this happens, there are no winners: The dissenter may lose his or her career by 
taldog on the ^i»n, and . by silencing the messenger, the organization often covers up what could be 
the first waniing sigria] of a subsequent disaster. The result may also discourage others from speaking up 
about the problem. 

Who bktt these risks? 

Whistlebiowors cannot be stereotyped as either role models or vcngefuL disgruntled employees. 
Motivation can nmge ftom the most altruistic to the most self serving. Some whistleblowers are 
conservative, others are liberal; some are braggarts, others self effacing; some are gregarious, others are 
painfidly s)^. 

Thftf jobs range from maintenance positions to seats in high management What they have in common is 
that ti«y have learned s<«nething that they are unwilling to keep to themsdves, and they have chosen to 
act oo that knowledge. 

Deciding whether or not to expose suspected fraud or wrongdoing at work is difficult, and brings to light 
a slate of seemingly contradictory values. We don't like cynical uroublemakers and naysayers. but we also 
have contend for bu^bodies. squealers and tattletales, we condemn just as strongly those who "don't 
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Employer Retaliation: 

Robinson v. Shell Oil Co. 

Argued: Nov 6, 1996 Decided: Feb 18, 1997 
Vote: 9 to 



I At Issue: Whether a 
: i company may be sued, 
J under Title \T1 of the 

■ Civil Rights Act of 

: 1964, for retaliating 
i against a former 
i employee after the 
i ' employee has left the 

■ company. 



i DecrsioB: The Court 

! ruled that federal 

: anti-discrimination law- 
• j prohibits employers 
; I from writmg bad job 

I references or 

i otherwise retaliating 

I against former 

! employees to punish 

j them for filing claims 
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AGBilCT INSISTS SMPIXITBBS FREE TO TALK TO IHVBSTIGATOSS 



AFGE Local 1812 told USIA employees, in a December 1987 announce* 
ment, that the ongoing investigation by the General Accounting 
Office (6A0) is '*a rare opportunity to win relief from the 
excessive coercion which our employees have suffered until now." 

AFGE still believes GAO is running a good->faith investigation 
but, contrary to our earlier announcement, it extends only to the 
voice of America and Radio Marti. If you are in another part of 
USIA and have information about managers abusing employees, talk 
to AFGE. If the evidence warrants, we will ask Congress for a 
wider investigation. 

Two other problems, both more serious, have inhibited some 
employees who wanted to help the present investigation along. 

First, callers to the GAO number (647-3297) found a recording, 
and many were reluctant to leave their names on a tape. Here's 
the solution: Call 48S<-6877 instead. That is another direct 
line to Paul Atkins, the GAO Investigative Officer, in his office 
at VOA. He is there "about 75% of the time." You may also visit 
him in Roan 6-060, HHS-M. 

The most serious problem was OSIA Annoonc^nent No. 17 of January 
20, 1988 concerning "CONGRESSIONAL LIAISON." It told employees 
that "contacts with Congress. . .must be coordinated with CL, and 
CL must be advised of the results of such contacts." AFGE 
objected, requesting the Agency to "clarify the purpose of 
Announcement No. 17 and assure employees of their right to speak 
to the GAO investigator .. .without fear of Agency intervention or 
reprisal." 

Management refused to issue a clarification. They did assure the 
Onion in writing, and AFGE hereby passes on the assurance, "that 
individual employees are free, as they have always been, to con- 
tact the GAO or the Congress to voice complaints or employment 
concerns without restraint or 'intervention' by the Agency." ^^, 

AFGE therefore continues to urge VGA and Radio Marti employees 
with legitimate complaints about management practices to tell 
them to the GAO, and do it soon. The number again is 485-6877. 

But be careful. If you put your complaints in writing, don't 
leave copies in your office or your computer. Confidentiality 
starts at homel 



Distribution X: All Employees in Washington 



.11,7 1, jl Af^pS^ 



Case 1:06-cv-0176 




AUDIT. OF 

_ jS EMEN PT: 
AMEpC^JaCP KESS 

"payment 







^-:v^v^i^^^-^ 










fe:^i;--i-'^^'''- 






Case1:06-cv-01764-GK Document 24-36 Filed 08/08/2007 Page 39 of 64 



EXECUTIVE SUMMARY 



The United States Information Agency (USIA) Office cf Inspector 
General (OIG) conducted an audit of management; controls over the 
American Express Government Travel Payment Program. The Bureau 
of Management, Office of the Comptroller, implemented che 
American Express program in November 1993 . 

The program includes individually billed employee accounts and 
centrally billed accounts. For individually billed accounts. 
American Express issues employees a Government charge card, and 
employees pay American Express directly for their charges. By 
accepting the American Express cards, employees agree to use the 
cards only for official travel-related expenses, and to pay their 
accounts in full when due. Centrally billed account -holders are 
not issued charge cards. USIA's travel management contractor 
uses these accounts to charge airline and rail transportation 
exuenses for USIA and its grantees. American Express bills USIA 
monthly, and USIA pays all centrally billed charges. During 

1994, charges to individually billed accounts totaled about 
$3,134,088, and charges to centrally billed accounts totaled 
about $12,060,000. 

MONITORING PROCEDURES DID NOT PREVENT USIA EMPLOYEES FROM 
MISUSING OR MIOCING UNTIMELY PAYMENT ON AMERICAN EXPRESS ^- 
GOVERIQCENT CARD ACCOUNTS 

OIG found that Government charge card abuses were generally 
undetected and uncorrected because of inadequate monitoring of 
the accounts. For example, during the 9 -month period from May 
1994 through January 1995, USIA employees used their American 
Express Government cards to charge about $116,000 in retail 
purchases. Based on OIG's review of the December 19 94 and 
January 1995 charges, OIG concluded that the majority of retail 
purchases were for personal purposes. In addition, as of January 

1995, about $240,000 in employee accounts were delinquent. OIG 
found that the unit coordinators responsible for the American 
Express individually billed accounts performed some monitoring of 
employee accounts. However, the degree of monitoring varied 
widely. 

OIG recommended that USIA improve its policies and procedures 
for controlling and monitoring the use of American Express 
Government charge cards. OIG also recommended that USIA improve 
its policies and procedures for dealing wich employees who misuse 
the cards . 
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-.-T TWOnENCIES IN PAYING AMERICAN EXPRESS CENTRALLY BILLED 
SSoONTS RBSXJLTED IN LIABILITY FOR INTEREST PENALTIES AND LOST 
jtSFUNDS 

As of June 1995, the tocal outstanding balance for the centrally 
billed accounts was about $2,200,000. About 3780,500 or 35.5 
percent of the $2,200,000 was delinquent for more than 3 days. 
Late payments of centrally billed accounts are subject to 
interest .penalties under the Prompt Payment Act of 1982. 
American Express calculated that interest penalties from November 
1993 through December 1994 totaled $19,915. In addition, the 
Agency can earn refunds from American Express by making faster 
payments. OIG recommended that USIA revise its payment 
procedures for centrally billed accounts to ensure payment within 
30 days. 

ACTIONS TAKEN BY USIA 

USIA officials generally concurred with OIG's recommendations. 
See Appendix C for USIA's written comments. In addition, based 
in part on OIG's discussions with Agency officials during the 
audit, USIA took several steps to improve its management of the 
American Express Government travel payment program. For example, 
beginning in October 1994, the comptroller placed messages on the 
employees' earnings and leave statements to remind employees that 
the Government cards are to be used only for official tfavel 
related expenses. Also, in April 1995, the Agency authorized 
American Express to block _use of the cards for retail charges 
above a certain amount per month for all American Express 
Government cardholders . Further, to reduce delinquencies in May 
1995, the Agency assigned responsibility to the Agency program 
coordinator for monitoring all accounts delinquent over SO days. 
USIA has also made progress in reducing the processing cirhe for 
centrally billed accounts. 

USIA*s Associate Director for Management agreed with OIG's 
recommendation that he ensure that each bureau and office review 
past American Express activity reports for evidence of abuse. 
However, the Associate Director disagreed with the draft 
recommendation's suggested guidelines for disciplinary accions. 
OIG intended that the guidelines be used to ensure equity and 
uniformity in applying USIA's general table of penalties to 
Government travel card abuse. The Associate Director stated he 
was troubled by the narrowness of the proposed guidelines and 
would oppose the guidelines on those grounds as a matter of 
policy. In the final recommendation, we removed the proposed 
guidelines. Nevertheless. OIG concinues to urge the Agency to 
consider the guidelines or to develop its own to address our 
concerns . 
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GAO 



United State* 

Geneisl Aceoanting Office 

WMhington, D.C 20548 



General Government Division 
B-249141 

July 14, 1992 



The Honorable Gerry Sikorskl 
Chairman, Subconmittee on 

the Civil Service 
Coimittee on Post Office 

and Civil Service 
Houae of Representatives 

Dear Mr. Chaixnan: 

This fact sheet is a partial response to your request 
that we review the federal government's processing of 
whistleblower reprisal complaints and the Office of 
Special Counsel's (OSC)^ effectiveness in protecting 
whistleblowers from reprisals. As part of our review, we 
surveyed a sample of randomly selected federal employees 
governmentwide to determine their awareness of 
whistleblower protection and their willingness to report 
misconduct.^ 

As agreed with the Subcommittee, we are providing the 
survey results now to assist Congress in its 
deliberations on the reauthorization of OSC. The 
agency's authorization expires at the end of fiscal year 
1992. In addition to our survey of federal employees, we 
are requesting and will be reporting information from 19 
departments and agencies with 6,000 or more employees on 
their implementation of and views on the whistleblower 
statute . 



^he Whistleblower Protection Act of 1989 separated OSC 
from the Merit Systems Protection Board and established 
OSC as an independent agency. OSC's mission is to 
protect federal employees, especially whistleblowers, 
from prohibited personnel practices and to act in the 
interest of ea^loyees seeking assistance. 

Misconduct is a summary term we use to define a 
protected disclosure under law (5 U.S.C. 2302 (b)(8)(A)). 
It' is a violation of any law, rule, or regulation; gross 
mismanagement; gross waste of funds; abuse of authority; 
or acts of substantial and specific danger to public 
health and safety. 



f 
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We received responses to our questionnaire from 1^055 employees 
(78 percent of those surveyed). The results of our survey are 
representative of all employees covered by the whistleblower 
statute (at the 95'percent confidence level, plus or minus S 
percent) . Our sample size was not large enough to report the 
results for individual departments or agencies. Appendix I 
provides the details of our objectives/ scope, and methodology. 

BACKGROUHD 

Congress first provided statutory protection for whistleblowers 
in the Civil Service Reform Act of 1978 (P. L. 95-454). The act 
was designed to encourage the disclosure of misconduct by 
protecting whistleblowers. In the years following passage of the 
act. Congress found that it had little impact on encouraging 
federal en^loyees to blow the whistle and did not protect them 
from reprisals. 

One source of information to Congress on the failure of the 1978 
act regarding whistleblowers was an October 1984 report of the 
Merit Sy8t«as Protection Boeurd (MSPB).^ The report summarized 
the results of two employee surveys conducted in the early 
1980s.* On the basis of the HSPB report and information from 
other sources/ Congress considered changes to the law in the 
years following 1984 and did so with the passage of the 
Whistleblower Protection Act of 1989 (P. L. 101-12). The 1989 
act was designed to strengthen and Improve protection for 
whistleblowers. Besides making OSC independent of MSPB, the 1989 
act lowered the burden of proof for employees who allege that 
reprisal had been taken against them for whistleblowing and 
expanded en^loyees* rights to go before MSPB for an independent 
heeuring if they could not obtain relief through OSC for an 
alleged reprisal. 

The 1984 MSPB report showed that between 1980 and 1983 no 
measurable progress was made in overcoming employee resistance to 
reporting misconduct. MSPB found in 1983 that 69 percent of 
ea^loyees with knowledge of misconduct did not report it. The 
main reason given by employees (53 percent) for not reporting was 
that nothing would be done to correct the problem. Fear of 



'Blowing the Whistle in the Federal Government; A Comparative 
Analysis of 1980 and 1983 Suinyey Findings , U.S. Merit Systems 
Protection Board, Washington, D.C., 1984. 

*Under 5 U.^.C. 1205 (a)(3), MSPB is responsible for doina 
special studies relating to the federal merit system. 
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reprisal was cited (37 percent) second most frequently as the 
reason for not reporting. 

RESULTS 

Although most federal employees said that they would be willing 
to report misconduct, a sizeable number said they were either 
undecided about reporting or unwilling to report misconduct if 
they become aware of it. Pear of reprisal for reporting 
misconduct continues to be a concern for many federal entployees. 
Furthermore, many en^loyees did not know whether their agencies 
would support whistleblowers and most had minimal knowledge about 
their right to protection from reprisal. 

More specifically, the results of our survey showed the 
following: 

— Most employees, while generally aware of a law to protect them 
frcMtt reprisals, lacked knowledge about their right to 
protection. About 83 percent of the respondents told us that 
they were at least somewhat aware that there is a law to 
protect federal employees who "blow the whistle" by reporting 
misconduct. However, about 73 percent of the respondents said 
that they had some or no knowledge about how the law protects 
them, and eibout 70 percent said they believe that they did not 
have enough information about where to report misconduct. 

— Most ei^ployees who had knowledge said that the source of 
information about their right to protection was not their 
agency. About 76 percent said they had not received, or did 
not know if they had received, such information from their 
agency. About 46 percent of the respondents said they 
received information from other sources such as newspapers, 
radio, TV, and word of mouth. 

— Many employees lacked knowledge about their agency's 
commitment to protect whistleblowers from reprisal. About 49 
percent said they did not know or had no basis to judge the 
extent to which their agency supported whistleblower 
protection. Further, about 33 percent said they either did 
not know or had no basis to judge how their agency would 
respond if they reported misconduct. Only about 15 percent of 
the respondents thought their agency supported to a great 
extent the federal policy of protecting employees from 
reprisal who report misconduct. 

— About 93 percent of the respondents said they supported from a 
moderate to very great extent the idea of employees in their 
agency reporting misconduct. Although about 26 percent said 
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they believed misconduct was a moderate to serious problem at 
their agency, about 36 percent said they were undecided about 
whether to report/ or would be unwilling to report, misconduct 
if they were to become aware of it. Fifty-seven percent said 
they would be willing to report misconduct. 

— Fear of reprisal was a concern to many employees. About 36 
percent of the respondents believed protection for federal 
employees against reprisal was inadequate while only about 13 
percent thought it was adequate. Another 43 percent said they 
did not know or had no basis to judge the adequacy of 
protection for federal employees. About 25 percent believed 
their agency would take reprisals against them if they 
reported misconduct while about 24 percent believed they would 
be 8uppozi:ed. And 33 percent did not know or had no basis to 
judge their agency's likely action. 

— More encouragement could help in reporting misconduct. Most 
respondents believed there were four factors of great to very 
great importance that would encourage them to report 
misconduct: (1) that something would be done to correct the 
problem reported — 90 percent stated this belief, (2) the 
problem was very serious — 88 percent, (3) the employee would 
be protected from reprisal — 84 percent, and (4) the employee 
would remain anonymous — 68 percent. 

Detailed questionnaire responses are presented in appendix II. 



As agreed with the Subcommittee, we plan no further distribution 
of this report until 30 days after its issue date, unless you 
publicly announce its contents earlier. At that time, we will 
send copies to OSC, MSPB, the departments and agencies that 
participated in the survey, and other interested parties. We 
will also make copies available to others upon request. 

The major contributors to this report are listed in appendix III. 
If you have any questions about this report, please contact me on 
(202) 275-5074. 

Sincerely yours. 



Bernard L. Ungar 
Director, Federal Human Resource 
Management Issues 



\h2l.V fif^P^ 
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Mr. Chaizman and Members of the Subcommittee: 

We are pleased to be here today to take part In the 
Subcommittee's hearing on whistleblower protection and the Office 
of Special Counsel (OSC). You asked us to summarize our recent 
work on whistleblower protection and OSC. Since July 1992, we 
have issued reports dealing with federal employees' awareness of 
whistleblower protection, the effectiveness of the Whistleblower 
Protection Act of 1989, and agencies' implementation of the 
whistleblower statutes. 

Overall, our work has shown that despite the intent of the 1989 
act to strengthen and improve whistleblower protection, employees 
are still having difficulty proving their cases. Employees are 
not aware of their right to protection, and agencies are not 
informing them of this right. 

THE PURPOSE OF THE WHISTLEBLOWER PROTECTION ACT 
OF 1989 WAS TO STRENGTHEN PROTECTION OF EMPLOYEES 

Statutory protection for whist leblowers was first introduced by 
the Civil Service Reform Act of 1978 (P.L. 95-454). However, on 
the basis of reports by the Merit Systems Protection Board (MSPB) 
and 6A0, as well as OSC's data. Congress subsequently found that 
the 1978 act was having little impact on encouraging federal 
employees to blow the whistle and protecting whistleblowers. In 
1984, for example, MSPB reported that between 1980 and 1983 there 
was no measurable progress in overcoming employee reluctance to 
reporting fraud, waste, and abuse. ^ And we reported that, in 
fiscal year 1984, OSC closed 99 percent of the whistleblower 
reprisal complaints without seeking corrective or disciplinary 
action.' 

In an attempt to deal with such reported problemis. Congress 
enacted the Whistleblower Protection Act of 1989 (P.L. 101-12) to 
strengthen and improve protection for whistleblowers. The act, 
among other changes, separated OSC from MSPB and established OSC 
as an independent agency. The act expanded OSC's role in 
protecting federal employees, especially whistleblowers, from 
prohibited personnel practices . 



^Blowing the Whistle in the Federal Government; A Comparative 
Analysis of 1980 and 1983 Survey Findings , U.S. Merit Systems 
Protection Board (Washijigton, D.C.: Oct. 1984). 

'Whistleblower Complainants Rarely Qualify for Office of the 
Special Counsel Protection (GAO/GGD-85-53, May 10, 1985). 
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Other changM In th« act to hmlp ifhi«tl«blower« included 

~ easing th* mmploymm*^ bozdan of proof that reprisal for 
whlstlablowing hs/d oceurrad, and 

— allowing ai«>loyaafl to flla appeal* with MSPB if they did 
not obtain raliaf through osc. 

EMPLOYEES eOMTimiE TO HAVE 
biFFICUI/PY iioVING REPRISAL 

In October 1992, we reported that even though the 1989 act was 
intended to strengthen and improve protection for whlstleblowers, 
en^loyees claiming reprisal for whistleblowing at OSC were 
finding that proving their cases was as difficult then as it was 
before the act was passed.' The principal reason remained the 
lack of sufficient evidence to establish the link between the 
employee's whistleblowing and the reprisal. 

OSC disagreed with our conclusion that proving reprisal remained 
difficult, indicating that ei^ployees claiming reprisal under the 
1989 act were having greater success than our analysis of OSC's 
data indicated. However, we found that although the number of 
whistleblower reprisal complaints, corrective and disciplinary 
actions, and stays (postponed action) had increased under the 
1989 act, the increases were generally proportionate to the 
increases in the voliime of complaints that had been filed. We 
also found that before and after the 1989 act's passage, about 
the same percentage (5.8 percent versus 6.3 percent) of reprisal 
complaints filed with OSC resulted in some form of corrective 
action. 

On the positive side, we found that allowing employees to file 
appeals with MSPB was having a measurable Impact on whistleblower 
reprisal cases. About one^third of those employees appealing to 
MSPB after going through OSC for assistance were getting relief, 
usually through settlements and sometimes through reversals of 
adverse personnel actions. 

MOST EMPLOYEES DO NOT KNOW HOW THE WHISTLEBLOWER STATUTES 
PROTECT THEM, AND AGENCIES ARE NOT INFORMING THEM 

In July 1992, we reported on the results of a governmentwide 
survey of federal employees.' The survey indicated that most 



^ Whistleblower Protection: Determining Whether Reprisal Occurred 
Remains Difficult (GAO/GGD-93-3, Oct. 27, 1992). 

* Whistleblower Protection; Survey of Federal Employees on 

Misconduct and Protection From Reprisal (GAO/GGD-92-120FS, July 

14, 1992). ^^ 
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federal employees would be willing to report misconduct. 
However, the majority of employees said that they had little 
knowledge about where to report misconduct or about their right 
to protection under the law from whistleblower reprisal. Also, 
many employees said fear of reprisal for reporting misconduct was 
a concern. 

On a related issue, in March 1993 we reported that there were 
wide disparities in how the 19 agencies we reviewed had 
implemented the whistleblower statutes.' Some agencies had 
informed employees about their whistleblower protection rights, 
but most agencies had neither informed their employees nor 
developed policies and procedures for implementing the 1989 act. 

Under 5 U.S.C. 2302(c), the head of each department and agency is 
responsible for preventing prohibited personnel practices, 
including whistleblower reprisal. However, no explicit 
requirement exists in the whistleblower statutes (5 U.S.C. 1201 
et seq.) for OSC or the agencies to inform employees about their 
right to protection from reprisal or where to report misconduct. 
OSC, to its credit, has attempted to spread the word about 
employees' right to be protected from reprisal. However, as OSC 
officials acknowledge, they have had limited success in eliciting 
the support of the agencies to inform employees of what their 
rights are under the law and how to go about exercising them. 

The lack of agency commitment appears to us to be a major problem 
in the whistleblower program. If the program is to be 
successful, agencies' support for the program is critical. 
Employees should be encouraged to call Improprieties to the 
attention of management and be assured that such actions will not 
result in reprisal. All too often in the past, such assurances 
have been absent and employees did not know how much agency 
support they would receive. 

ALL EMPLOYEES ARE NOT COVERED 
UNDER THE WHISTLEBLOWER STATUTES 

Our March 1993 report also observed that not all federal 
employees were protected against reprisal by the whistleblower 
statutes. Congress specifically excluded certain agencies and 
employees from certain civil service provisions of Title 5 of the 
U.S. Code with the passage of the Civil Service Reform Act of 
1978. One of the specific exclusions under Title 5 was 
protection against prohibited personnel practices, including 
whistleblower reprisal. Additionally, some agencies' enabling 
legislation has been interpreted to exclude all or some of their 



' Whistleblower Protection; Agencies' Implementation of the 
Whistleblower Statutes Has Been Mixed (QAO/GGD-93-66, Mar. 5, 
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employees from the civil service provisions of Title 5; as a 
result, the employees are not covered under the whistleblower 
statutes. 

The 19 agencies in our review identified over 220,000 employees, 
most o£ them in the Departments of Defense and Veterans Affairs, 
in positions not covered by the whistleblower statutes. While 
some exempt agencies, such as the Federal Deposit Insurance 
Corporation and the Resolution Trust Corporation, offer limited 
whistleblower protection, further analysis may be necessary to 
clearly identify employees not covered by the whistleblower 
statutes and to assess whether further coverage is warranted. 

RECOMMENDATIONS TO CONGRESS AND THE SPECIAL COUNSEL 

To address these problems, we recommended in our recently issued 
reports that Congress consider amending the whistleblower 
statutes (5 U.S.C. 1201 et seq.) to require agencies, with OSC's 
guidance, to develop policies and procedures for carrying out the 
provisions of the whistleblower statutes and to Inform employees 
periodically on their right to protection from reprisal and where 
to report misconduct. 

We also recommended that the Special Counsel, with agencies' 
assistance, assess whether whistleblower protection coverage 
needs to be extended to those positions currently not covered by 
the whistleblower statutes and recommend any coverage changes to 
Congress. OSC officials were in general agreement with our 
recommendations to Congress and the Special Counsel. 



Mr. Chairman, this concludes my statement on the work we have 
done to date. In the future, we will be reporting to the 
Subcommittee on the results of an ongoing survey of federal 
employees who have sought whistleblower protection from OSC. 

I will be pleased to answer any questions you or the members of 
the Subcommittee may have. 



(966591) 
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GAD 



United States 

General Aceoimtliic OfDce 

Washington, D.C. 20S48 



General Government Division 



November 15, 1993 

The Hon(»able Prank McGoskey 
Chainnan, Subcommittee on 

AeCivfl Service 
Committee on Post Office 

and Civil Service 
House of Representatives 

Deaildr. Ghaizman: 

This report discusses how federal employees who have sou^t 
wWstleblower reprisal protection from the Office of ^>ecial Counsel (osc) 
viewed osc's handling of their cases. We surveyed 945 employees who 
sou^t protection from osc xmder the provisions of the WWstleblower 
Protection Act of 1989 and whose cases were closed by osc as of 
September 30, 1992. We received responses from 662 — a response rate of 
70 percent Additional details on our objective, scope, and methodology 
are contained in ^pendix L 



Background 



Congress enacted the WhisOeblower Protection Act of 1989 (PL. 
101-12) to strengthen and hnprove the level of protection for 
viustleblowers oti^oially offered under the Civil Service Reform Act of 
1978 (P.L 9&454). Although the 1978 act was designed to encourage the 
disclosure of fr&ud, waste, and abuse and protect employees firom 
reprisals idiai they made such disclosures, Congress found that the law 
was not satisjEactorily achieving these objectives. 

The 1989 act separated oscliom the Merit Systems Protection Board 
(mspb) and established osc as an independent agency, osc's primary role 
became to protect federal enq>loyees, especially whistleblowers, from 
prohibited perstHmel practices. In fulJBlling this role, osc is supposed to act 
in the intaests of federal en^loyees seeking assistance by investigating 
their conqdaints of ^diistleblower reprisal and initiating stays (pc»q)oned 
actions), corrective actions, and disciplinary actions, where appropriate. 
In additicai, the 1989 act allowed employees to file appeals with mspb if 
they did not obtain relief through osc. 



The Whistieblower 
Reprisal Complaint 
Process at OSC 



In order to successfully pursue a whisdeblower reprisal case, osc said that 
it must develop sufficient evidence to show that the following four 
elemaitts exist 
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a protected disdosure^ was made by a covered federal employee; 

a personnel action was taken, not taken, or threatened after the protected 

disclosure; 

the employer had knowledge of the protected disclosure; and 

a causal connection existed between the personnel action and the 

protected disclosure. 



Complaints of whistleblower reprisals are to be initially analyzed by osc's 
Conq>laints Examining Unit (ceu). Examiners may ccxitact the 
caRq>lainant to get more ixif onnation to ensure that the complaint is 
clearly understood. If ceu determines that one or more of the four 
dements is missing, it may close the case. Con^laints that are not closed 
by CEU are to be referred to the Investigation Divisicci for more extensive 



Aft^ the Investigation Divisi<»i conqpletes its examination, the 
Prosecutian Division is required to review the inf ormaticHi to determine 
whether any violation of laws, rules, or regulatiinis has occurred and 
«4ietfaer the matter warrants corrective and/or disdplinaty action, osc 
officials may discuss the matter with agency officials to obtain an early 
resohitian, or the S^;>ecial Counsel may write to the agency head with a 
recommendation for action. If the agency declines to take action, osc may 
bring the matter before mspb to order the corrective and/or disciplinary 



At any time during an investigation, osc may seek a stay of a personnel 
actioci if thoe are reasonable grounds to believe that the action is a result 
of ^rtiisti^dower reprisal osc may obtain the stay of ac&on by requesting 
the agexicy involved to voluntarily provide the stay or by filing a request 
with the MS>B for a fonma order. 



Prior GAO Reports on 
Whistieblower Protection 




This is our fourth report in response to a request by Mr. Gerry Sikorski, 
the form^ Chairman of the Subcommittee on the Civil Service, House 
Committee on Post Office and Civil Service, that we review the federal 
govenunenf s processing of ^xMstieblower reprisal complaints and osc's 
effedivaiess in protecting whistieblowers firom reprisals under the 1989 
act The three reports and one testimony we provided earlier this year are 
listed at the end of this report 



'A pintected diackwiiie is tbe repottiiis of Biformation that tfae iiuSvidual reasons^ 
-^-— - federrf taw, rale, or n«ul«km;gri»ini«ro«ni«emeni;r«s waste of ^^ 
la ««« are a subatMittal and apedfic danger to pibUc health and safety . 
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Our work has shown that despite the intent of the 1989 act to strengthen 
and improve vrtiistteblower protection, vrtustleblower complainants are 
still hanring difficulty proving their cases. Also, federal employees are 
gencxaOy unaware of their light to whistleblower protection, and agencies 
are not infonning tttem of this right 

The lack of agency commitment £^peazs to tis to be a major problem in the 
wtiistleblower program. There is no explicit requirement in the 
whistleblower statutes (5 U.S.C. 1201 et seq.) for agendes to inform 
en^loyees about their right to protection from reprisals or where to report 
misconduct If the program is to be successful, agencies' support is 
critical Employees should be encouraged to bring Improprieties to the 
attenti<m of management and be assured that such actions will not result 
in reprisals. All too often in the past such assurances were absent and 
employees did not know how much agency si5>port they would receive. 

To address this problem, we recommended that Congress consider 
amending the whistleblower statutes (5 U.S.C. 1201 et seq.) to require that 
agatdes, with osc's guidance, develop poUdes and procedures for 
canying out the provisions of the whistleblower statutes and inform 
enQ>loyees periodically of their right to protection from reprisals and 
yrhete to rqport m^conduct 



P AQiil tQ in Ptri Af "^^ ^'"^ mnjority of our survey re^wndents gave osc low marks for 

iXeSUHS m Unei ovraall perfonnance in the whisdeblower complaint process. The small 

percentage of req)ondents whose cases reportedly resulted in corrective 
actions were ^nerally more satisfied with osc's performance, but over a 
third of them also gave osc low marks. 

Most reqwndents were frustrated with the process. They believed that osc 
did not act on their behalf and that thqr needed to obtain the services of a 
lawyer to protect their interests. Also, most of the respondents did not 
appear to fliDy understand the process. After going through the process, 
most re^xmdents said they wished they had known more about items 
such as ti» procedures involved and the probability of success before they 
fOed their complaints. 

The lespanaes we received fixim whistleblower complainants dearly 
indicated a hi^ level of dissatisfection with osc. In our view, osc needs to 
e:Q>lore the reasons for this dissatis£ac1ion and work with the 
Subcormnlttee to address the problems. This siffvey and our previous 
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work showed cleazly that education about the whisdeblower protection 
process needs attentiGn. Enq>lc^ees need to know about their right to 
protection fiom wfaistl^lower reprisals, the four elements needed to 
dexDMistzate that reprisal has occurred, the process for seeking corrective 
action, and tiie challenges that complainants may encounter in pursuing 



Complainants Have 
Been (Jenerally 
Dissatisfied With OSC 
and the Whistleblower 
Protection Process 




The results of our survejr of those individuals yirho sought whistleblower 
protecti<»i from osc showed a general dissatisfaction with osc and agency 
peifonnanoe. Many respondents said they did not know about the act and 
that Hvey got little or no help from their agency management in leamiitg 
about It Most respondents did not believe that osc investigators obtained 
aS of the iiifiannation needed to investigate their daiins. Over half of the 
reqpondaats told us that they were still employed by the agency th^r 
repotted against^ and many still believed that they were experiencing 
reposals. A vast majority of re^wndents believed that whistleblower 
protection was inadequate and that their agencies did not siqiport federal 
whialM>lower policy. Specifically 

About 81 percent of respondents gave osc a generally low to very low 

rating £or overall effectivaiess. osc was consistently rated low for fairness, 

eflldency, coirq>etency, responsiveness, and communications, osc was 

rated faU^herfor courte^. 

About 78 percent of respondents did not believe that osc investigators 

obtained all «f the infotmaticm needed to investigate their claims. 

About 83 pexcent of resp(Hidaits said they received a generally 

unfinnocaUe to very unfavorable resoluticm of their complaints from osc. 

About 62 percent appealed their cases to MSPB. For those who did not 

i^ipeal their cases, the ptimaiy reason dted was frustration with the 

process. 

About 88 percent of the respondents said that reprisals had actually taken 

plac^ while 47 percait said there was a threat of reprisals, and about 

43 peicent said a favorable action had not occurred. About 20 percent of 

the ieq;>ondents said they became aware of the reprisals within 24 hoius of 

reptxtijag the allied misconduct 

M<H«; resp<»ndaits had contact with osc in writing or by telephone as 

opposed to meeting face-to-face. The number of contacts generally ranged 

fr«n one to five per case. According to about 56 percent of the 

I, Ihe contacts with osc provided the information they needed 
eornoe 
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> While about 46 percent of respondents said that they did not give osc 
pemiissian to reveal their communications with osc to others during the 
investigative process, about 59 percent of these respondents believed that 
osc revealed this information during its investigation. About 32 percent of 
tiie re^pond«it8 were not sure or did not remember whether they gave osc 
permission to reveal this tnformatioa 

> About 57 percent of the reqxindents said they had obtained the services of 
a lawyer at some time during the process. The vast majority of these 
respondents did so before osc closed their cases. Tlie nuijortty of those 
vi^o obtained a lawyer did so because they believed thtey needed 
independent legal advice to protect their interests (69.1 percent) and deal 
with their agencies (73.3 percent). Overall, about 76 percait of the 
respondents believed that osc generally acted or piimaiily acted in the 
interests of the agency, rather than in tiie interests of the conqolainants or 
neutrally, while investigating the cases. 

About 59 percent of the respondents were still employed by tfie agencies 
where they had reported misconduct "niese respondents reported that 
various reprisals were still occurring after their cases were closed by osc 
arid most of tite time these actions were a continuation of previous 
reprisals and not new reprisals. Of Ihe 41 percent of the respondents who 
were no longer employed, about 83 percent said they were no longer 
employed at the agency because they reported misconduct 
Negative events resulting from reporting misccmduct were far greater tlian 
positive actions reported by the respondents. Negative events included 
lessened job opportunities, mental anguish, and loss of professional 
credibiliiy. Positive actions of reporting misconduct for those respondents 
still employed at the agencies where they reported the misccmduct 
included recognition by peers and awards or bonuses. The positive 
actions, which were controlled by the agency, were g^erally not viewed 
by the respondents as a direct result of reporting misconduct 
After reporting misconducrt and filing a complaint with osc, about 
57 percent of the respondents said they either greatly si^ported or very 
greatly supported the idea that employees in their agency should report 
misconduct However, about 93 percent of the respondents believed tiiat 
protecticm against reprisal was inadequate, and about 90 percent believed 
that their agency had little or no support for the federal policy of 
protecting fedoal employees against reprisals for reporting misconduct 
Although a majority of respondents said they reported the misconduct to 
an Immediate st5)ervisor or other agency management, over 60 percent of 
those still enq}loyed at the agency would not report any new misconduct 
to these people. 
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> B^ore refxtiting misconduct, en4>loyees sou^t assistance mainly ftom an 
immediate stqiea-visor (663 percent) and/or other agency management 
(79 percent). About 90 percent found these people to be of little or no 
hdp. About 42 pocent of the respondents said they had little or no 
knowledge of the provisions of titie Whistleblower Protectic»i Act of 1989. 
About 53 percent were aware that corrective action or setdement of 
reprisals was potentially available. Fewer were avrare that disciplinary 
actions could be taken against en^loyers and that stays of personnel 
actions coidd be requested 

While at least 60 percent of the respondents said they^ere aware of one 
or more of the elements that had to be present to qualify for protection 
under the 1989 act, about 56 percent greatly or very greatly wished they 
had known more about all four elements before filing the coiiq>latnt with 
osa Odier factCHS tihatre!q9<MTdents either greatly or very greatly wished 
th^ had known more about before flling a complaint with osc included 
the invQStigattve process, the probability of success, the emotional costs, 
the l^al pieces;^ and the financial cost 



Detailed questioimaire req>onses are presoited in appendix n. 



Complainaats Whose 
Cases Resulted in 
Corrective Action or 
Were More 
Extensively 
Investigated 
Responded More 
Positively 




During our review, osc provided us with a list of ccanplaiiuints whose 
cases resulted in corrective actioits. Although these complainants (50 of 
whom responded to our survey) were more satisfied with the process, 
many of them still gave osc low marks. We also noted that complainants 
whose cases went through osc's investigative process and were closed 
without corrective actions (99 respondents) were more satisfied than 
those conq)lainants whose cases were processed and closed in ceu (513 
respcmdents). %>ecifically 

About 85 percent of conq)]ainants whose cases were clewed in ceu rated 
08C generally low to very low on overall effectiveness in handling their 
cases. For those complainants whose cases were closed by the 
Investigation Division, about 68 percent of them rated osc similarly. About 
37 percent of fiiose with rqK>rted corrective actions rated osc as generally 
tow to very low. 

About 86 percent of coiTq)taiiuuits whose cases were closed in ceu 
b^eved that th^ had rec^ved generally unfavorable to very unfavorable 
resolutions of their cases, while about 73 percoit of those whose cases 
woe more ectensivdy investigated fdt the same way. For those 
complainants whose cases resulted in corrective actions, this percentage 
fdlto4L 
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> About 62 percent of those con^lainants whose cases were closed in CEU 
believed tiiat osc provided tfaem with little or no information they needed 
about Ihdr casea About 38 percoit of those whose cases were more 
ottaiusively investigated felt similarly, as well as 22 percent of tiiose 
con^)lainants vrtiose cases resulted in corrective actions. 

' About 84 percoit of those complaiivants whose cases were dosed in CEU 
believed generally or definitely that osc did not obtain all the information 
needed to investigate their cases. About 59 percent whose cases were 
closed in the Investigation Division felt siinilarly; however, 58 percent of 
tivose viiiose cases resulted in corrective acticsis believed that osc 
<d}talned all the information needed to investigate their cases. 
About 79 percent of those conqilainants "nvhc^e cases were closed in CEU 
beUeved that osc general^ or primarily acted in the interests of their 
agency while investigating thdr cases. For corr^lainants whose cases 
were closed in the bvestigation Division, about 66 percent of them felt 
amilarty, as well as about 36 percent of those whose cases resulted in 
corrective acticxis. 



Conclusions 



K is troubling that so many con:q)lainants in the whisHeblower reprisal 
conq)lain£ process believed that osc did not adequately represent their 
intaxsts. Although the level of dissatLsfartion was deariy related to the 
degree of success the complainants had in pursuing their cases, it is 
irtiportant to note that the vast majorily of all complainants we surveyed 
indicated a high level of dissatisfaction with osc's overall effectiveness in 
hancSing thdr cases. 



To hel^ ensure that the ^^iiistleblower statutes are being properly 
iir^lemented, we believe it is essential to determine why whistleblower 
complainants feel dissatisfied with osc's process and to develop an 
appropriate strategy for dealing with their concerns. On the basis of the 
survey results and our previous work, one element of this strategy should 
be to imiHTOve the education of federal enq>loyees about the extent of their 
rights aiui protections under the whistleblower statutes and the nature of 
the complaint process. 



Recommendation 






We recommend that the ^)ecial Ckjunsd explore the reasons for 
whistleblower complainants' dissatisfaction with osc's process and work 
with the Subcommittee to develop an appropriate strategy for addressing 
tfiese concerns. 
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Agency Comments 
and Our Evaluation 



The Spedii Counsel pzovided wzitten comments on a draft of this report 
osc's comments and our specific responses to them are contained in 
appoKlixIIL 

In general, osc's inteipretati(Hi of our survey results was that complainants 
were dissatisfied because they were not getting corrective action for their 
allied r^ilsals. osc beJieved thai, in large part, cases brought to their 
attention were not meeting the reguir^nents of the whistleblower statutes 
and that the level of dissatisfaction with osc's performance win diminish if 
sondes better educate enqiloyees about their rights and protections 
undo- the wtiis&^lower statutes and about osc's role in handling reprisal 
cosiqdaints. oec did not coromait on our recommendation that the fecial 
Ckwnsel eqplore &e reasons for whistleblower complainants' 
diasatisfartiMi with osc's process. 

We agree that there is a need to improve the educaticm provided to 
employees about the extent of thdr rights and the nature of the complaint 
process, but we <k> not agree that other agencies should do aU of the work 
that needs to be done. We recommended that osc explore the reasons for 
whisQ^ower con^lainants' dissatisfaction because we did not think it 
would be iqiprc^riate to identify those reasons based on cotvlecture. To 
use coigecture rather than data based on research runs the risk of 
roisdBreditig any educational efibrts that are provided. Moreover, the high 
level of complainant dissatisfaction identified in our survey indicated a 
need for 06C to take an introspective look at its process for dealing with 
whistidt>lower conqptotnants. Although our rq)ort recognizes that other 
agencies ha:ve an educational role, it is impoitant for osc to know whether 
its process for dealing with whistleblower complainants is operating as 
intended. The fiiq;>ortance of customer surv^rs in examining and 
improving agengr operations was given renewed emphasis in the 
September 1983 Tepart of the Vice President's National Petf ormance 
Review. 




?r t 



GAOK^D-M-ZI 



Case1:06.cv-01764-GK- Document 24-36 Filed 08/08/2007 Page 60 of 64 



f 




Case 1 :06-cv-01 764-GK Document 24-36 Filed 08/08/2007 Page 61 of 64 




Case1:06-cv-01764-GK Document 24-36 Filed 08/08/2007 Page 62 of 64 







Case1:06-cv-01764-GK Document 24-36 Filed 08/08/2007 Page 63 of 64 
UNitED StW tEB INFORlij l ^ttON AGgilpY 



T/JrE8l 



Ornce OF THE GOilPTRbLlBI 
Noi«i Alrte«, mir EMI WMf Siiuili Aste 



TO; OFFICE: 'M^ 
F^IOM: 



s; 



PAGE 1 OF 



TiMe: •i;4«FM 



flDMi Miry oeWd^Mia cR, BudgM Anatytl. ftVCSNE 



l//* 



SUBJECT: ^CO^>?/^/f <H*^ 
*" f/W )«<«««< W i!C*#A^ >r*M» A-^^- ^J^**^"! , 

Shocks ~ 

ff^Ackf^^'^ 3 



Case 1 :06-cv-01 764-GK Document 24-36 Filed 08/08/2007 Page 64 of 64 




